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A. EXECUTIVE SUMMARY

1.

o

The Genocide Determination Bill 2023 would provide for the Senior Courts of the United Kingdom
to make preliminary determinations as to what constitutes genocide in accordance with the United
Kingdom'’s obligations under the UN Convention on the Prevention and Punishment of the Crime of
Genocide (“Convention”). It would also introduce an independent and impartial mechanism for
such determinations to be referred to available international courts and tribunals.

A preliminary determination and/or referral would only be permitted following a response of the
Secretary of State to findings of a responsible committee, of either House of Parliament, stating
that there is a serious risk of genocide or that genocide is being, or has been, committed outside
the UK.

Genocide is a crime as defined and codified in the Convention. The prohibition, prevention and
punishment of genocide constitute binding international obligations on the UK as well as all other
States.

The Genocide Determination Bill seeks to give meaningful, and actionable, effect to those
obligations and contribute to the future prevention and punishment of genocide through tangible
policy responses, and without placing a fetter on foreign policy.

. BACKGROUND

Genocide never happens suddenly. It is typically preceded by discriminatory practices against a
national, ethnic, racial or religious group, and patterns of human rights violations and abuses.i

The instant a State learns, or should have learned, of a “serious risk of genocide”, it must use “all
means reasonably available” to prevent a possible genocide.ii If genocide is ongoing, the duty to
prevent remains engaged. In addition, a State: must also not aid or assist possible perpetrators;
should cooperate to bring to an end a situation in which genocide is occurring; and should not
recognise as lawful the situation created by the breach of the law relating to genocide.v The
obligation, and consequent duty, are greater on a State that has a greater capacity to “effectively
influence” a situation.v

In recent years there is growing, and credible claims in the public domain, that the UK Government,
and individuals and businesses in the UK, have continued to engage in economic, military or other
forms of trade or cooperation with alleged perpetrators in regions of States where international
crimes, including genocide, slavery and/or crimes against humanity, are ongoing.vi Existing UK laws
including those relating to supply chains, such as the Modern Slavery Act 2015 and Transparency in
Supply Chain legislation, have failed to prevent such co-operation and are insufficiently robust or
inclusive.vi

If conduct by the Government, or UK legal persons, in any way aids, assists or otherwise furthers
the commission of prohibited acts of genocide then such procurement could be in stark violation of
the Convention and customary international law.



https://bills.parliament.uk/bills/3535
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10.

11.

12.

The Genocide Determination Bill would bring the UK a small step-closer to developing an
independent, comprehensive and impartial framework in responding to, and assessing, credible
allegations of genocide, and other serious violations of international law, and meaningfully engage
its obligations to prohibit, prevent and punish (perpetrators of) genocide. It would do so without
placing a fetter on executive decision-making or curtailing the discretion of the Secretary of State.
A full and proper assessment by the Government, which would include due diligence and risk
assessments, would also ensure legal persons in the UK are not criminally responsible when
engaging with actors overseas including procuring goods/services.

The character of certain serious violations under international law (which are called peremptory
norms and include genocide, crimes against humanity, torture, slavery, apartheid and racial
discrimination) are such that States must ensure they are not committed; States generally owe the
duties and obligations to the international community of states to prohibit such crimes and protect
individuals from them.vii

To date, however, the Government has failed to establish any framework to comprehensively
discharge its obligations in respect of peremptory norms (including under the Convention). The
Genocide Determination Bill should, therefore, be a welcome first-step to empower victims and
survivors, and potential victims and survivors, of mass atrocity crimes with a real and meaningful
chance for justice using available national and international mechanisms.

C. PROCEDURAL AND SUBSTANTIVE HISTORY

13.

14.

15.

16.

17.

The Genocide Determination Bill is a precursor to several similar private members bills and/or
amendments to major pieces of primary legislation; all laid with strong cross-party support since
2016.ix
The last version of the Genocide Determination Bill [HL] 2022-23, sponsored by Lord Alton of
Liverpool (a Crossbench Peer), had its second reading in the House of Lords on 28 October 2022,
but was given no further parliamentary time by the Government.x
The most recent iteration of an amendment, relating to genocide, of a Government Bill was the
Genocide Amendment to the Health and Care Bill 2021-2022 which required that a Minister of the
Crown would have had to carry out an assessment of a serious risk of genocide in States credibly
accused of the crime by a Parliamentary committee and from which the UK procured medical
goods or services (“NHS Genocide Amendment”).xi The first iteration was the Genocide
Amendment to the Trade Bill 2019-2021xi which would have allowed survivors and victimsxii of
genocide to make an Application to the High Court for a Preliminary Determination on whether a
current or prospective UK trading partner was committing or had committed genocide.xv That
amendment, which underwent numerous revisions, was opposed by the Government and was
ultimately defeated by a rival amendment moved by Sir Bob Neill (the “Neill Amendment”).xv
The Neill Amendment, which remains unimplemented, proposed to ‘empower’ parliamentary
committees to make genocide determinations after which a vote may be held in Parliament on the
Government's proposed course of action, if any.xi The Neill Amendment, even if implemented,
would bring the Government no closer at all to a comprehensive atrocity prevention framework, for
the following reasons:
i. itonly applies to States that are negotiating bilateral free trade agreements with the UK in the
future. Other agreements or existing agreements are not caught; and
ii. it does notapply to any situation in which credible allegations of genocide have been made in
the State with which the UK already has bilateral relationships.
In supporting the Neill Amendment, the Government changed course on a 50-year policy, which
incidentally had no basis in international law, that genocide could only be determined by courts or




18.

19.

tribunals and such determinations were necessary before the UK Government’s duties to prohibit,
prevent or punish were engaged.

Since the passing of the Neill Amendment, and despite the fact it remains unimplemented, the
Government has reverted to its original position that genocide could only be determined by
‘competent’ courts or tribunals. It is a position which is paradoxical. The duty to prevent is an
obligation which is engaged where there is a serious risk of genocide i.e, before genocide occurs.
There is no court or tribunal, anywhere in the world to date, which has entertained the jurisdiction
to determine whether the duty to prevent has been breached by a State until genocide has actually
occurred, which is, of course, too late. The Government, therefore, has given itself a free pass by
refusing to say whether there is a serious risk of genocide or whether genocide is occurring, and
passed the matter to courts or tribunals which are not actually seized of jurisdiction, so as to evade
their immediate obligations.

The Government, to date, has also consistently refused to utilise the courts or tribunals, which are
competent, available, and can make a difference. For instance, the International Court of Justice
has jurisdiction to adjudicate on the application, interpretation and fulfilment by States of the
provisions of the Genocide Convention. It also has powers to institute provisional measures where
there is a plausible risk of genocide, pending a full determination on the question of breach.

D. HOW THE GENOCIDE DETERMINATION BILL WORKS

20.

21.

22.

The Genocide Determination Bill places a duty on the Secretary of State to respond in writing to a
report produced by the responsible committee of the House of Commons or House of Lords if it
concludes that there exists credible evidence of a serious risk of genocide or that genocide is
being, or has been, committed outside the UK (a “Response”). (Clause 4)

i.  The Secretary of State, in such a Response, must explain how the Government intends to
respond to the allegations, in light of its international obligations, and make available all due
diligence relevant to making their decision. (Clause 4(3)(b))

ii. The Secretary of State's response would be legally reviewable, on the question of whether the
Secretary of State believes that genocide is occurring or there is the serious risk of it. (Clause
4(2))

Following a Response, a person or group belonging to a national, ethnic, racial or religious group,

or an organisation representing such a person or group, may make an application to a Senior Court

for a preliminary determination, that evidence presented to the Court is sufficient to find that there
is a serious risk of genocide or that genocide is being, or has been, committed (an “Application”

and “Preliminary Determination”, respectively). (Clause 1)

i.  An Application must only concern the crime of genocide. (sub-section (1), Clause 1)

ii. An Application must relate to a genocide that has occurred or is occurring or is at risk of
occurring after the Genocide Amendment comes into force. (sub-section (1), Clause 6)

iii. The Secretary of State may make regulations which specify the form, content, and criteria for
reasonable admissibility of Applications, and the procedure to be followed. (Clause 2)

a. The procedures and rules may permit the admission of contradictory and exculpatory
evidence to allow for full investigation of an Application. The Government may make
provision for the form that takes. (Clause 2(2)(b)-(c))

iv. Itis for the Government, to decide whether the legal interests of other States are affected. A
conflict of interests, including related to trade, is for the Government to resolve not the Court.

An Application for a Preliminary Determination to a Senior Court will provide an independent and

impartial mechanism by which it may be established whether the UK's obligations under the

Genocide Convention are engaged.vi




23. Where genocide is determined, by the Senior Court, to have occurred, or is at serious risk of
occurring, the Secretary of State is required to make a referral to the International Criminal Court,
the International Court of Justice, and/or other relevant international mechanisms - where they exist
and have jurisdiction - including for final determination of any international dispute. (Clause 3)

24.

25.

The Genocide Determination Bill would ensure the following:

That the Government creates an enforceable legal mechanism to carry out due diligence and
risk assessments, as well as exercise a duty of care, to ensure the conduct of the UK
Government, or its nationals, does not violate international law relating to mass atrocity crimes
and hold perpetrators accountable;

That there is a backstop to prevent the Government from reverting to its previous position that
only courts and tribunals must determine genocide before obligations are engaged and
ensure courts and tribunals are utilised where they exist and have jurisdiction;

That the Government responds to credible allegations of genocide as early as possible to
prevent genocide and not wait for other courts or tribunals or anyone else; and

That there are not lacunae in UK economic, diplomatic or military arrangements, creating a
permissive environment for genocide, as clearly existing legislation is inadequate.

The Genocide Determination Bill does not preclude or prevent the Government from taking
complementary or further action in ensuring a comprehensive framework for fulfilling international
obligations relating to mass atrocity crimes. This can only be encouraged.

The Accountability Unit is an independent NGO and is not connected to any other organisation, political party or special
interests. Our work is in accordance with our constitution and we are governed by UK Charity Commission rules. Our work
does not constitute political lobbying. Our work in relation to human rights seeks to bring into line State policies, practices
and laws with the international law or domestic law obligations of the State concerned. This briefing does not constitute
legal advice and is for informational purposes only. A legal opinion may be commissioned. Cover: Yigit Ozan, 2023. [END]

This legal briefing, drafted by Aarif Abraham, is Accountability Unit
provided as an explanatory note only. Gratitude is Reg. Charity No: 1166018
owed to other experts in international law for their website: accountabilityunit.org
helpful external reviews. twitter/X: AU_Feed

The work relating to the Genocide Determination Bill

Coalition for Genocide Response

is conducted jointly with Dr Ewelina Ochab and the Reg. Charity No: 1192979

Coalition for Genocide Response.

website: genocideresponse.org
twitter/X: Coalition4GR

Aarif Abraham, Acting Director of Accountability Unit
and Barrister at Doughty Street Chambers, advises

widely on international criminal law and public

international law matters.
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FREQUENTLY ASKED QUESTIONS (FAQYS)

Why does the Genocide Determination Bill not directly refer to all alleged ongoing genocides?

The Genocide Determination Bill (Bill) does not concern any specific or particular situation, past or
present. The purpose of it is to create a legal mechanism which enforces a state’s binding international
legal obligations in an independent and impartial manner. Political expediency, political affiliation, or
individual identity ought not to be relevant to the question of state responsibility or individual criminal

responsibility for genocide, as defined in the relevant international instruments.

As such, a letter which was signed by leading legal luminaries and sent to the UK Prime Minister and
Foreign Secretary on 15 April 2024, does not associate the Bill with any particular situation but makes
reference, by way of illustration only, to three situations where the body of publicly available and credible

evidence (spanning several years) suggests there is an ongoing genocide.

More recent allegations were not included in the letter of 15 April 2024 but they can readily be found in
respected sources such as leading human rights NGOs or bodies/organs of the United Nations.

Why are other crimes such as war crimes and crimes against humanity not covered by the Bill?

The Bill is a starting point and the Government is welcome, and encouraged, to take a broader approach
to the prevention of international crimes. There are no hierarchies when it comes to core international
crimes such as genocide, war crimes and crimes against humanity. The reason why the Bill focuses
exclusively on genocide, is that there is a binding and enforceable legal obligation under treaty, the
Genocide Convention, on all states to prevent genocide the “instant it learns of the serious risk” and
which requires it to use "“all means reasonably available to it” in order to prevent harm or stop ongoing

harm.

War crimes and crimes against humanity have several underlying crimes within their scope which are very
broad and, as yet, there is no firm international consensus on how far a duty to prevent would go.
Although there are some duties under customary international law for these crimes including to ‘prevent’,
there are no agreed treaty provisions relating to preventing them, aside from under the Convention
against Torture.

The Bill, the first of its kind, provides a concrete and tangible mechanism to prevent genocide. If the
current international initiative to create a convention on preventing and punishing crimes against
humanity is successful then, of course, parliamentarians can and should consider expanding the scope of
any future Act to include a duty to prevent thereof (particularly where there is an agreed treaty provision

relating to prevent).

How does the Bill work, in summary, and what is it intended to achieve?

The hope, with the mechanism in the Bill, is that there is a deterrence effect. The Bill would encourage
the executive to exercise its discretion to act the instant it "learns of the serious risk” of genocide, to
avoid a relevant Parliamentary committee scrutinising allegations of genocide and then even more
onerous (for a Government) having a UK court review the executive decision by making a ‘preliminary
determination’ (solely on whether there is genocide or the risk of it), if the Government fails to act on

credible allegations coming from a committee.




Only when the Government refuses to act will this mechanism ever be utilised and where there is some
consensus in Parliament for action. If the question of whether there is genocide or the risk of genocide,
gets to a UK Court, and a preliminary determination on genocide is positive (i.e. the Court determines
that there is a “serious risk” of genocide, that genocide is ongoing or it has occurred), then it triggers the
procedure in Clause 3 of the Bill (the text is available here) requiring the Government to use available

international mechanisms to prevent genocide and hold alleged perpetrators accountable.

So, if for instance, the International Court of Justice has jurisdiction, it would require the Government to
file an application, or intervention, or seek to utilise the other available international mechanisms. If it

does not, then Parliament could compel the Government.

If all governments exercised their discretion to prevent genocide sincerely, we would have no need for
this mechanism at all. But there is no downside to having it and it will finally operationalise the duty to

prevent and act as a backstop to inaction.

A short step plan on how the Bill works is as follows:

Step 1. The Secretary of State ideally exercises - as required by the Genocide Convention - their
discretion to prevent genocide the instant they learn of the serious risk of genocide by making a
determination and ‘using all reasonable means to prevent’ in the language of the jurisprudence. Or, a
genocide is ongoing, and again, ideally, the Secretary of State makes a determination, and uses all

means reasonably available to prevent further harm and bring the situation to an end. [End of Steps]

Step 2: Step 1, of course, may not happen so a responsible committee of Parliament, on its own initiative,

can make a finding of genocide or a serious risk of genocide.

Step 3: Following a positive finding of a responsible committee, the Secretary of State must respond
setting out whether they accept that genocide is occurring or there is serious risk of it. If they accept,
they must set out what they will do. [End of Steps] If the Secretary of State does not accept the finding of

genocide or its serious risk then it opens up possibility of Step 4.

Step 4: Those affected (survivors/victims) can bring an action for a preliminary determination before a UK
Court which will determine whether genocide is occurring or there is a serious risk of it. The Court will
only decide on the question of genocide or the serious risk of it; it will not review other aspects of a

Government decision.

Step 5: If there is a positive preliminary determination by the Court, then the Secretary of State must set
out what reasonable steps they will take and which available referral mechanisms they will use. [End of
Steps] If the Secretary of State fails to use available means/referrals, then it opens up the possibility of
Step 6.

Step 6: By resolution of either House, the Secretary of State could be compelled to utilise available
means/referrals such as engaging the International Criminal Court, the UN Security Council and so forth.
[End of Steps]

What happens next to the Bill?

The Bill is a Private Member's Bill and was, at the time of writing, at second reading stage in the House of
Lords. Once it has had a second reading, and if the Government agrees to give it parliamentary time,
then it will move to committee stage. Without that agreement of the Government’s Whips Office, the Bill
will likely stall. Furthermore, as 2024 is an election year, there are growing calls from civil society,



https://bills.parliament.uk/publications/53225/documents/4099

international stakeholders, and parliamentarians for political parties to make manifesto commitments to
pass the Bill or a closely-related and workable version of it in the next session of Parliament.

Work on the Genocide Determination Bill is not being done in isolation. There is a related bill called the
Genocide (Prevention and Response) Bill [HL], sponsored by Baroness Helena Kennedy LT KC, going
through Parliament, which is part of a wider initiative trying to get UK Government engagement on a

comprehensive atrocity prevention policy and associated legislation.

Who supports the Bill?
The Bill is sponsored by Lord David Alton who has been the principal lead and driving force behind the

Bill in Parliament. He has often been supported by several cross-party co-sponsors including leading

lawyers such as Baroness Helena Kennedy LT KC.

The Bill, and previous iterations of it, have always had very strong cross-party support in both Houses of
the UK Parliament. This remains the case. A short background to the Bill can be found in this Legal
Briefing above.

[END]
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